STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DENNI S WAYNE GREAVES, JR.,
Petitioner,

Case No. 04-4035

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held on
January 25, 2005, in St. Augustine, Florida, before Barbara J.
Staros, Adm nistrative Law Judge with the D vision of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Dennis Wayne G eaves, Jr., pro se
101 Meadows Avenue
St. Augustine, Florida 32804

For Respondent: Dana M Wehle, Esquire
Department of Financial Services
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

The issue is whether Respondent properly denied
Petitioner's applications for licensure as a tenporary resident
life and health insurance agent and a resident |ife, variable

annuity and heal th insurance agent.



PRELI M NARY STATEMENT

In a Notice of Denial letter dated August 12, 2004,
Respondent, Departnent of Financial Services (Departnent) denied
Petitioner's applications for licensure as a tenporary life and
health agent and a resident |ife, variable annuity and heal th
agent. The Notice of Denial cited as authority Section
626.611(1),(2),(7), and (14), Florida Statutes, and Florida
Adm ni strative Code Rule 69B-211.042, alleging that he failed to
di sclose crimnal history and fal sely did not acknow edge t hat
crimnal history. Petitioner disputed the Departnent's
determnation and filed a tinely request for a form
adm ni strative proceeding.

Respondent referred this case to the Division of
Adm ni strative Hearings on Novenber 5, 2004. A Notice of
Hearing was issued scheduling the hearing for January 25, 2005.

On January 24, 2005, Respondent filed an unopposed Moti on
for Leave to Amend Denial Letter, together with an Anended
Notice of Denial letter. The Armended Notice of Denial relates
only to the alleged failure of Petitioner to disclose a crimnal
of fense. The Modtion was considered at the commencenent of the
heari ng and was granted. The case proceeded based upon the

Amended Notice of Deni al.



At hearing, Petitioner testified on his own behal f and
presented the deposition testinony of C aves Sellers.
Petitioner's Exhibit nunbered 1 was adm tted into evidence.
Respondent presented the testinony of Petitioner. Respondent's
Exhi bits nunbered 1 through 7 were admtted into evidence.

A one-vol unme Transcript of the proceeding was filed on
February 16, 2005. The Departnent tinely filed a Proposed
Reconmended Order which has been considered in the preparation
of this Recomended Order. Petitioner did not file a post-
hearing subm ssi on.

Al citations are to Florida Statutes (2004) unless
ot herw se i ndi cat ed.

FI NDI NGS OF FACT

1. Petitioner applied for licensure as a tenporary
resident |ife and health insurance agent in May 2004. In June
2004, a second application was filed on behalf of Petitioner
seeking licensure as a resident life, variable annuity and
heal t h i nsurance agent.

2. On May 7, 2004, Petitioner filed out an enpl oynent
application with Anerican International Goup Conpany (Al G
seeking to becone an insurance sales agent with the conpany. On
hi s enpl oynent application, Petitioner disclosed to AIG that he
had a crimnal history, and included a witten explanation of

the circunstances surrounding the crime with his application.



3. The crimnal history disclosed by Petitioner arose from
an incident that occurred in the State of Georgia in 1991. On
Septenber 18, 1991, Accusation No. 91-3119 was fil ed agai nst

Petitioner in the case of State of CGeorgia v. Dennis Wayne

Greaves in the Superior Court of Cobb County, Georgia, charging
himw th violation of the Georgia Controlled Substances Act in
whi ch he was charged with intent to possess nore than one ounce
of marijuana. Petitioner entered a negotiated plea to this
charge on Cctober 29, 1991, and the court deferred adjudication
of guilt, sentencing Petitioner to First Ofender Treatnent and
pl acing himon five years' probation. On October 25, 1993,
Petitioner was found to have viol ated probation, at which tine
t he Superior Court of Cobb County, Ceorgia, entered an

adj udi cation of guilt against Petitioner in Case No. 91-31109.

4. At a point in time that is not clear fromthe record,
Petitioner was hired by AIGto work as a sal es agent out of the
conpany's St. Augustine and Jacksonville offices. On May 28,
2004, an on-line application for a tenporary resident |ife and
health agent was filed with the Departnment. The application
contai ned the question, "Have you ever been convicted, found

guilty, or pled nolo contendre (no contest) to a crine

puni shabl e by inprisonnment of one (1) year or nore under the

laws of any . . . state . . . , whether or not adjudication was



wi t hhel d or a judgnent of conviction was entered?" The
application formreflected a "no" answer.

5. However, the application was not filled out by
Petitioner. It was filled out by an individual or individuals
in the Jacksonville AIG office. Petitioner was not present when
the on-line application was filled out or when it was fil ed.

6. Shortly after the online application for tenporary
license was filed, a "Tenporary Appointnment” formwas submtted
to the Departnent by Al G on behalf of Petitioner. The form
i ncl uded the question, "[h]as the applicant ever been convi cted,

found guilty, or pleaded guilty or nolo contendre (no contest)

to a felony." Despite the fact that Petitioner had discl osed
his crimnal history to AIGon his application for enpl oynent,
t he question was answered in the negative. Again, Petitioner
did not participate in the conpletion of the "Tenporary

Appoi ntnent” form which was signed by the General Manager of
Al G s Jacksonville office.

7. In addition to the tenporary license, Petitioner needed
to make application for and receive a pernmanent |icense in order
to carry out his job at AIG Petitioner and his i medi ate
supervisor in AIGs St. Augustine office attenpted to file an
online application for a permanent |icense. However, they were
unable to submt the online application because Petitioner had

not yet passed the required 40-hour pre-licensing class, and



could not, therefore, supply a "date conpl eted® answer on the
application. In the process of filling out the application,
Petitioner answered the crimnal history question in the
affirmative.

8. After receiving notification that the permanent |icense
application could not be filed until Petitioner passed the pre-
i censing course, sonmeone in the Al G Jacksonville office
conpl eted the online application for Petitioner by supplying
what apparently was a guess or estimated conpletion date for the
course. Again, Petitioner was not present when this second
application was conpleted and filed with the Departnent. In
response to the crimnal history question, a "no" answer was
again supplied to the Departnent.

9. Petitioner's testinony regarding the instances in which
hi s enpl oyer incorrectly answered the crimnal history question
incorrectly is consistent, credible, and supported by
corroborating evidence. That is, he did not answer the crim nal
hi story questions falsely. In the instances when he personally
filled out applications, he answered the questions regarding his
crimnal history truthfully. 1In the instances that an incorrect
answer was submitted on the application, those answers were
submtted by others w thout his know edge and contrary to the
i nformati on he had given to his enployer. Accordingly,

Petitioner did not make a materi al n sstatenent,



m srepresentation, or commt fraud in applying for |icensure
with the Departnent.

10. The Departnent's Anmended Notice of Denial is based
solely on his failure to acknow edge his crimnal history on the
applications in question.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat.

12. Petitioner is an applicant for licensure as an
i nsurance agent in the State of Florida. Accordingly, as the
party asserting the affirmative of an issue before this
adm nistrative tribunal, Petitioner has the burden of proof.

Fl ori da Departnment of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 1st DCA 1981). Petitioner nust establish
facts by a preponderance of the evidence that the Departnent

i nproperly denied his application for licensure. Departnent of

Banki ng and Fi nance v. Gsborne Stern Conpany, 670 So. 2d 932

(Fla. 1996).
13. Section 626.611 reads in pertinent part as foll ows:

The departnent...shall deny an application
for . . . the license . . . of any applicant
if it finds that as to the applicant
any one or nore of the follow ng
appl i cabl e grounds exi st:



(1) Lack of one or nore of the
qualifications for the license or
appoi ntnent as specified in this code.

(2) Material msstatenment, m s-
representation, or fraud in obtaining the
license or appointnment or in attenpting to
obtain the |icense or appointnent.

* * *

(7) Denonstrated |ack of fitness or trust-
wort hi ness to engage in the business of
i nsur ance.

14. Florida Adm nistrative Code Rule 69B 211.042(2), reads
in pertinent part as foll ows:

Every applicant shall disclose in witing to
the Departnent the applicant's entire | aw
enforcenment record on every application for
licensure, as required therein, whether for
initial, additional, or reinstatenent of
licensure. This duty shall apply even

t hough the material was disclosed to the
Departnent on a previous application

subm tted by the applicant.

15. The answers to the crimnal history questions on
Petitioner's applications were incorrect. Based upon these
answers, the Departnent determ ned that Petitioner nmade a
mat erial msstatenent, msrepresentation, or commtted fraud in
his attenpt to obtain his license. Further, the Departnent
determ ned that by doing so, Petitioner had denonstrated a | ack

of fitness or trustworthiness to engage in the business of

i nsur ance.



16. Because the answers were indeed incorrect, Petitioner
must prove that he did not have know edge that his answer to the
crimnal history question was not true and that his untrue

answer was unintentional. Mnch v. Departnent of Professiona

Regul ati on, 592 So. 2d 1136 (Fla. 1st DCA 1992). Petitioner has

met this burden.

17. Petitioner was not responsible for the incorrect
answers contained in the applications submtted by his enpl oyer
on his behalf and had no know edge that his enployer had done
so. Therefore, he did not nake a material m sstatenent,

m srepresentation, or conmt fraud in attenpting to obtain
licenses. For the sanme reasons, he did not denonstrate a | ack
of fitness or trustworthiness to engage in the business of

i nsur ance.

RECOMVIVENDATI ON

Based on the forgoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That the Departnent enter a final order rescinding its
Amended Notice of Intent to Deny Petitioner's applications for
licensure and to grant such licensure when all requirenments for

| i censure have been net.



DONE AND ENTERED t his 1st day of March, 2005, in

Tal | ahassee, Leon County, Flori da.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 1st day of March, 2005.

COPI ES FURNI SHED,

Dana M Wehle, Esquire

Depart ment of Financial Services
200 East Gai nes Street

Tal | ahassee, Florida 32399-0330

Denni s Wayne G eaves, Jr.
101 Meadows Avenue
St. Augustine, Florida 32804

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, GCeneral Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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